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OFFENDER ELIGIBILITY CRITERIA
Offenders may be eligible for the Felony Diversion Program if they meet all of the
following criteria:
1.

The offender cannot have any prior convictions for any of the following: 1) a
serious offense as defined in A.R.S. § 13-706; 2) an offense under title 13, chapter
14; or 3) an offense that is defined as dangerous or dangerous crime against
children in A.R.S. § 13-105.

2.

The offender has no historical prior felony convictions unless the offender’s only
prior felony conviction is an Aggravated DUI committed more than five years
before the current offense, excluding any time spent incarcerated.

3.

The offender has no convictions under Chapter 35.1 (Sexual Exploitation of
Children) or A.R.S. § 13-3212 (Child Sex Trafficking)

4.

The offender does not have any other pending felony cases unless all open cases
are pre-arraignment, each case is eligible for diversion under this policy, and the
combined restitution from all the cases does not exceed $2,000. In that event,
diversion may be offered in all open cases if otherwise appropriate.

5.

The offender was not on felony probation or on pre-conviction release for a felony
offense when the offense was committed

6.

The offender has not completed any felony diversion program within the last five
(5) years.

7.

The offender’s Recidivism Risk Score (Proxy Score) is four (4) or lower.

8.

The offender has no holds or detainers that would prevent the completion of the
program.

9.

SMI Offenders with a Serious Mental Illness. A specific felony diversion program
is available for offenders designated Seriously Mentally Ill (SMI) as defined in
A.R.S. § 35-550. The Serious Mental Illness — Felony Diversion Program (SMIFDP) is offered through a community-based provider who will collaborate with
the offender’s clinical team and provide a cognitive behavioral treatment program.

Prosecution Policies and Procedures 17.2

10.

B.

Page 2 of 4

Offenders with a Developmental Disability - Offenders with a diagnosed
Developmental Disability as defined by the Arizona Department of
Economic Security Division of Developmental Disabilities may be eligible
for a specially designed diversion program. If you have an offender who
you believe has a diagnosed developmental disability and is diversion
eligible under this policy, please contact the Diversion Strategies Group for
more information and to determine if there is space in the program before
offering this specific program.

CASE ELIGIBILITY CRITERIA
1.

To be eligible, all cases must meet the following criteria:
a. The case must present a reasonable likelihood of conviction;
b. The case must be filed; there is no pre-file diversion for this program; and
c. Total restitution owed cannot exceed $2,000.

2.

The following specific types of cases are eligible for this program:
a. Any case that requires mandatory probation under A.R.S. § 13-901.01 if
convicted at trial; or
b. A class 2 or 3 drug sales related offense that involves a drug amount below the
threshold quantity of drugs; or
c. A case involving a class 4, 5 or 6 felony or the acquisition of drugs by fraud.

3.

Exceptions and Special Circumstances.
The following cases or charges are not eligible even if they meet the criteria above:
a. DUI offenses are not eligible pursuant to A.R.S. § 28-1387(I);
b. Robbery;
c. Arson;
d. Any offense under A.R.S. § 13-3212 (Child Sex Trafficking) or an offense in
title 13, chapters 14 (Sexual Offenses), or 35.1 (Sexual Exploitation of
Children);
e. Cases involving the use of a firearm or the infliction of significant physical
injury;
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f. Domestic violence cases, except that if the charge involves child abuse that is
the result of the offender negligently leaving a child in a car (frequently referred
to as “hot car cases”), this program may be offered if the case does not involve
serious physical injury;
g. Cases where some charges are eligible and others are not. However, if the only
ineligible charge is a misdemeanor DUI filed with eligible felony charges, the
DCA may resolve the DUI charge by plea, or by a separate prosecution in a
municipal or justice court.
C.

ADDITIONAL CONSIDERATIONS
In deciding whether this program is appropriate in a given case, the DCA should consider
the following factors:

D.

1.

The offender’s overall criminal history including the number and nature of
previous arrests; previous charges that were not filed and the reason for those
decisions; prior felony charges that were dismissed; and any prior convictions.

2.

The offender’s FTA history or other matters that would raise doubts as to the
offender’s likelihood of successfully completing the treatment program.

3.

Whether the offender has previously completed any criminal diversion program
and, if so, how long ago the program was completed, and the nature of the
treatment provided in that program.

VICTIM CASES
When considering whether diversion is appropriate in a case involving a victim, the DCA
must ensure that the victim has the opportunity to be fully informed about the goals and
requirements of the program. The victim’s input should be fully considered before
deciding whether the program is an appropriate resolution for in a particular case. In all
cases involving restitution, payment of restitution in full must be required for the
successful completion of the program. The DCA will draft a restitution ledger for the
service provider which will include the name of the victim, their payment priority, and the
amount they are owed. All individual victims will be priority 1 and business and insurance
companies will be priority 2 unless the business is the only victim.

E.

TIMING OF DIVERSION OFFER
If diversion is an appropriate alternative to prosecution, it should be offered as early in the
prosecution as possible. Therefore, diversion offers should only be made before
arraignment.
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TERMINATION, COMPLETION, AND RE-ENTRY
1.

Termination and Reinstating the Prosecution
In accordance with the guidelines established by the MCAO, the diversion
program provider will monitor the offender’s performance. If the diversion
provider terminates an offender from the program, the provider will notify the
MCAO and include the reasons for the termination. Generally, a motion to
reinstate the prosecution should be filed. However, before filing a motion to
reinstate the prosecution, the prosecutor must review the termination report and,
if it appears that the termination is due solely to an offender’s non-payment of
program costs and fees (other than restitution), the case should be referred to the
Director of the Diversion Strategies Group. The Director will review the
termination report and consult with the provider to review the offender’s financial
assessment application, financial responsibility determination, and any other
available information regarding the offender’s financial circumstances. The
Director will then discuss the case with the assigned DCA and the DCA will
determine whether the prosecution should be reinstated.

2.

Successful Completion
The program provider will notify the MCAO when an offender successfully
completes the program. Upon receipt of notification of successful completion,
including the payment of restitution in full, MCAO will file a motion to dismiss
the case(s) with prejudice.

3.

Re-Entry
Generally, offenders who fail to successfully complete the program will not be
offered another opportunity to resolve the criminal matter through diversion.
Unsuccessful completion followed by a successful prosecution will not
automatically bar an offender from participation in the future on a new case if
otherwise appropriate based on the criteria listed above.

G.

DEVIATIONS
If the DCA believes that any portion of this policy should not apply to bar a particular
defendant from an initial diversion opportunity or re-entry into the program, the matter
should be discussed with the bureau chief. The requirements of this policy may be
deviated from in an appropriate case with bureau chief approval. The fact of and reason
for any deviation should be specifically detailed in the case notes.

